I N THE SUPREME COURT OF FLORI DA

| NQUI RY CONCERNI NG A Fl ori da Suprenme Court
JUDGE: CYNTHI A A. HOLLOWAY Case No.: SC00-2226
NO.: 00-143

/

MOTI ON TO COVPEL

COVES NOW the HONORABLE CYNTHI A A. HOLLOWAY, by and through
her undersi gned counsel and hereby files this Mtion to Conpel
respectfully requesting the Florida Supreme Court to direct Speci al
Counsel of the Judicial Qualifications Conm ssion to adhere to
Florida Judicial Qualifications Conm ssion Rule 12(b) by disclosing
witness statements taken by its investigator and any ot her evidence
upon which formal charges are based.

(1) Pursuant to Florida Judicial Qualifications Conm ssion
Rul e 12(b), Judge Hol | oway, through her undersigned attorney,
provided a witten demand for the “names and addresses of al
w t nesses whose testinony the Special Counsel expects to offer at the
hearing, together with copies of all witten statenents and
transcripts of testinony of such witnesses in the possession of the
counsel of the Investigative Panel which are relevant to the subject
matter of the hearing and which have not previously been furnished.”
(See Demand for Rule 12(b) Materials, dated November 7, 2000,
attached as Exhibit A).

(2) In response to Judge Hol l oway’ s request, Special Counsel,



Beatrice Butchko, provided a |list of nineteen potential w tnesses,
transcripts of testinony given by Judge Hol |l oway, a deposition
transcript of John Yaratch and witness affidavits originally

subm tted by Judge Holloway with her Answer to Notice of

| nvestigation. |In addition, Special Counsel provided a typed witten
statenment purported to be of Sharron K. Cosby dated March 3, 2000.
The statenent is unsigned. However, Special Counsel did not disclose
any statements of the remaining JQC witnesses. (See Special Counsel’s
Potential Wtness List and Catal ogue of Sworn Statenments and/ or
Transcripts, dated Decenber 8, 2000, attached as Exhibit B).

(3) On January 3, 2001, Judge Hol |l oway again made a witten
request for disclosure of the remaining witness statenents citing to
Rule 12(b). (See attached as Exhibit C).

(4) In Special Counsel’s response dated January 16, 2001, she
acknow edged that the JQC has possession of typed witness interviews
conducted by its investigator. (See attached as Exhibit D).

Mor eover, Special Counsel conceded that these interviews or
statenments were given at the direction of M. Thomas C. MacDonal d,
Jr., who was acting as the General Counsel for the Investigative
Panel in this proceeding. However, Special Counsel refused to

di scl ose the witness statenments, citing to the discovery provisions
contained in the Florida Rules of Civil Procedure. At |east one

listed witness, Detective Yaratch, has refused to voluntarily speak



to counsel for Respondent. (See letter from Scott Tozian to
Detective Yaratch dated February 15, 2001 and attached as Exhibit E).
(5) On January 31, 2001, Respondent filed a Mtion to Conpel
with the Judicial Qualifications Conm ssion Hearing Panel requesting
conpliance with Florida Judicial Qualifications Commi ssion Rule
12(b). (See Respondent’s Motion to Conpel, attached as Exhibit F).
(6) Judicial Qualifications Comm ssion Special Counsel, M.
Beatrice Butchko, served her response on February 15, 2001, clai m ng
that the witness statements were protected by the “work product
doctrine” and should not be disclosed pursuant to Florida Rule of
Civil Procedure 1.280. (See Judicial Qualifications Conm ssion’s
Response to Judge Cynthia A. Holloway’'s Mdtion to Conpel, attached as
Exhibit Q.
This response fails to address or even reference Rule 12(b).
The JQC s reliance on the Florida Rules of Civil Procedure to justify
its refusal to provide witness statenments is m splaced because
Fl orida Judicial Qualification Conm ssion’s Rule 12(b) controls this
issue. Wile the Florida Rules of Civil Procedure govern the
maj ority of the procedure in Judicial Qualifications Conm ssion
proceedi ngs, Rule 12, titled “Procedure,” was specifically
promul gated to address procedural discovery aspects that are unique
to JQC prosecutions. One of these unique procedural requirenments is

t he Special Counsel’s obligation to disclose witness statenents.



Fla. Jud. Qual. R 12(b).

The Florida Rules of Civil Procedure should not be read to
nodi fy or abrogate the Florida Judicial Qualifications Rules. In
fact, Rule 12(a) creates an exception to the application of Florida
Rul es of Civil procedure when such an application is “inappropriate
or otherw se provided in these rules.” Since Rule 12(b) otherw se
provi des for the discovery obligation to disclose wtness statenents,
it is inappropriate to apply or accept Special Counsel’s discovery
obligation argument under the Florida Rules of Civil Procedure.

(7) The Chairman of the Judicial Qualifications Hearing Panel
deni ed Respondent’s Mtion to Conpel on February 20, 2001.
(See Order on Mdtions for Protective Order and to Conpel, attached as
Exhi bit H). The Order stated that its ruling was “w thout prejudice
to a post-deposition attenpt to denonstrate “good cause” under Rule

12(b) and In re: Graziano, 696 So. 2d 744 (Fla. 1997).”

(8) It is respectfully submtted that the Hearing Panel’s
Order is contrary to Florida Judicial Qualifications Conmm ssion Rule

12 and with a prior decision of the Florida Suprenme Court. Fla. Jud.

Qual. Commin R 12(b); In re Graziano, 696 So. 2d 744 (Fla. 1997).

In fact, this ruling evinces a m sapplication of the plain | anguage
of Rule 12(b) by inposing a “good cause” show ng requirenment upon the
j udge where one does not exi st.

(9) Rule 12(b) inposes an obligation on Special Counsel to



“prompt!ly” disclose upon witten request:

The nanmes and addresses of all w tnesses whose testinony

t he Special Counsel expects to offer at the hearing,
together with copies of all witten statenents and
transcripts of testinmony of such witnesses in the
possession of the counsel or the Investigative Panel which
are relevant to the subject matter of the hearing and

whi ch have not previously been furnished, except those
docunents confidential under the Constitution of the
State. When good cause is shown this rule may be wai ved.

Fla. Jud. Qual. Commin R 12(b) (enphasis added). Special Counsel
acknow edges that the witness statenents in her possession were
provided to M. Thomas C. MacDonal d, Jr., General Counsel, “for use
in determning the existence of probable cause needed before the
Formal Charges agai nst Judge Hol |l oway were filed.” (See Judici al
Qual ifications Commi ssion’s Response to Judge Cynthia A. Holloway's
Motion to Conpel, p. 3, para. 4 [hereinafter JQC Response]). Since
the witness statenents are in the possession of Special Counsel and
are relevant to the subject matter of the Judicial Qualifications
Comm ssi on proceeding (i.e., the basis for formal charges), Rule
12(b) clearly mandates discl osure.

The unanbi guous | anguage of Rule 12(b) does not include any
requi renent that the responding judge establish “good cause.”
Rat her, Rule 12(b) mandates Special Counsel provide these statenents
but allows for a waiver of the rule if “good cause” is shown. Judge

Hol Il oway is not seeking to waive Rule 12(b); Judge Hol |l oway is

requesting this Court to enforce the Special Counsel’s discovery



obl i gati ons under Rule 12(b). The “good cause” requirenment falls
upon Speci al Counsel to show why the statenents shoul d not be
provi ded; no such showi ng was attenpted, |et alone nmade. Thus, the
ruling that Respondent may show good cause in a post-deposition
attenmpt to obtain this discovery is clearly erroneous and in fact,
illogical. Neither timng considerations nor a show ng of cause by
Respondent are appropriate under Rule 12(b).

(10) Moreover, this Court has previously held that *“discovery

pursuant to rule 12(b) allows an accused judge to have full access to

the evidence upon which formal charges are based.” 1n re G aziano,

696 So. 2d 744, 751 (Fla. 1997). (enphasis added). In fact, the
Graziano Court determned that these |iberal discovery rights are
necessary to counterbal ance the continuing confidentiality of the
original conplaint. 1d. at 751-752. Moreover, there is no
i ndi cation that a respondi ng judge show “good cause” in order to
activate that judge's right to “full access to the evidence.” See
1d.

The only exception to the accused judge' s entitlement to full
di sclosure of the witten statenents is any statenent contained in a
docunent that is confidential under the Constitution of the State.
Fla. Jud. Qual. Commin R 12(b). There is no allegation or any

finding that the witness statenents sought to be disclosed are

confidential under Florida s Constitution.



(11) It is respectfully submtted that the search for truth is
best served by conpliance with Rule 12(b) which is to be broadly
interpreted in favor of the production of these statenments. It is
i nconpr ehensi bl e that potentially excul patory evidence may be
shi el ded from di scovery by the hearing panel’s interpretation of Rule
12(b).

VWHEREFORE, and by reason of the foregoing, the Honorable
Cynthia A. Holloway respectfully requests this Court to enter an
order conpelling the Special Counsel to produce all wtness
interviews conducted by the Judicial Qualifications Commi ssion
i nvestigator in accordance with Florida Judicial Qualification
Commi ssion Rule 12(b) and the rulings of the Florida Supreme Court.

Respectfully subnmitted,

SCOTT K. TOZI AN, ESQUI RE

SM TH & TOZI AN, P. A.

109 North Brush Street, Suite 150
Tanpa, Florida 33602

(813) 273-0063

FL Bar# 253510

Attorneys for the Honorable
Cynthia A. Hol |l oway

M CHAEL S. RYWANT, ESQUI RE

RYWANT, ALVAREZ, JONES, RUSSO &
GUYTON, P. A

109 N. Brush Street, Suite 500

P. O Box 3283

Tanpa, Florida 33601

(813) 229-7007

FL Bar #240354
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Attorneys for the Honorabl e
Cynthia A. Hol |l oway

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that on this __ day of February, 2001, the
original of the foregoing Mdtion to Conpel has been furnished by UPS
overni ght delivery to: The Honorable Thomas D. Hall, Clerk, Suprenme

Court of Florida, 500 South Duval Street, Tallahassee, Florida 32399-
1927 with true and correct copies by U S. Mil and facsinmle

transm ssion to: Beatrice A. Butchko, Esquire, Kaye, Rose & Maltzman,
LLP, One Biscayne Tower, Suite 2300, 2 South Bi scayne Boul evard,
Mam , Florida 33131; and by U S. Miil to John Beranek, Esquire,
General Counsel, Ausley & McMull en, Washi ngton Square Buil di ng, 227
Cal houn Street, P. O Box 391, Tall ahassee, Florida 32302 and

Honor abl e James R. Jorgenson, Chair, Hearing Panel, Third District
Court of Appeals, 2001 S.W 117t" Avenue, M am , Florida 33175-1716.

SCOTT K. TOZI AN, ESQUI RE



